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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

T TLHR BT GeALToT 3Tdest :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(W) W*mwmmmr#mmwmma:ﬁﬁﬁwﬂiwpra?

Cont...2



(D)

(d)

—
in case or repate Of auty or excise on goous expored W ally couliuy Ui
territory outside India of on excisable material used in the manufacture of the
goods which are exported to any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No,- EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be ac_companied by two copies cach of the OlO and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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To the West regional bench of Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)

above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.

1,000/- Rs.5000/-, Rs.10,000/- where amount of duty/pena[ty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst.. Registrar of branch of any nominate public sector
bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is ‘situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-
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in case of the order covers a number of order- in Original, fee for each O.1.O.
should be paid in the aforesaid manner not withstanding the fact that the one

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.

100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-I item of the court fee Act, . 975 as amended.

z N FEIid SaTel @y FEREYT der drer Rae @ I ol wre 3Teniier ol
Star & o wen e, $ard SculeE e v QarpT el =T (enrafiaidy)
Py, e¢l & ARd & |

Attention in invited to the rules coverin
contended in Customs, Excise & Service

Rules, 1982.
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ORDER-IN-APPEAL

This appe'al has been filed by M/s Yazaki India Pvt Ltd, Block A (97 & 98),
Shree Rajlaxmi Logistic Park, N H 8A, Village:Ta.Bavla, Ahmedabad [hereinafter
referred to as “appellant”] against Order-in-Original No.07/AC/Dem/2017-18/RTP
dated 28.02.2018 [hereinafter referred to as “impugned order”] passed by the
Assistant Commissioner, CGST, Division-V, Ahmedabad North.

2, The facts of the case are during the course of audit, it was noticed that the
appellant had availed CENVAT credit of service tax amounting to [i] Rs.21,70,792/-
paid on outdoor catering service provided by M/s Awadh Services, Gandhinagar to
their employees and [ii] Rs.18,11,179/- paid on transportation service provided by
M/s Rao Tourist service P Ltd, Gurgaon for transport of employees from and to the
factory, which is not eligible to them as per definition of Rue 2(l) of CENVAT Credit
Rules, 2004 (for short-CER). It was also observed that the appellant had cleared
various capital goods without reversing CENVAT credit after proper determination of
CENVAT credit as per method- prescribed under Rule 3(5A) of CCR and thereby
short paid CENVAT credit of Rs.2,17,285/-. Therefore, a show cause notice dated .
09.06.2017 was issued to the appellant for recovery of said CENVAT credit wrongly
availed with interest and imposition of penalty. Vide the impugned order, the
adjudicating authority has confirmed the recovery of CENVAT credit supra with
interest and imposed penalty equal to the CENVAT credit wrongly availed under

Section 15(2) of CCR read with Section 11 AC of Central Excise Act, 1994.

R Being aggrieved, the appellant has filed the instant appeal on the grounds
that: ‘

e As per Rule 3 of CCR, the .appellant is eligible to CENVAT credit and such
services are covered by definition of input services as per Rule 2(l) of CCR
and have been used directly or indirectly in or in relation to the manufacture
and clearance of final products, which is the key requirement for availing .
CENVAT credit. '

e The documents available with them are in terms of rule 9 of CCR and the
cost have been included in the value of final product or output services which
has suffered payment of duty or output service tax.

« The said services have not been used by the employees of the appellant for
the personal benefit but for appellant’s work and it is quite evident from the
service provider’s bill on appellant’s name.

e« The relied on Hon’ble Tribunal’s decision in case of M/s Hindustan Coca Cola
Beverages Pvt Ltd-2014-TOIL-2460 CESTAT Mum and other case laws in
support of their arguments.

e As regards reversal of CENVAT credit on capital goods cleared, they

submitted that since the capital goods were for use in manufacture of

excisable goods at receiving plant, and in fact whatever duty sh p ‘pn“\?\’
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such goods, the entire exercise is of revenue neutral since the duty paid

would be available as credit at receiving plant of the same company.

4, Personal hearing in the matter was held on 03.08.2018. Shri Anant Bhide

and Shri Yogesh Jadeja appeared for the same and reiterated the ground of appeal.

5 I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.

The limited point to be decided in the matter is relating to

[i] eligibility of CENVAT credit amounting to [i] Rs.21,70,792/- paid on
outdoor catering service provided by M/s Awadh Services, Gandhinagar to

their employees;

[ii] Rs.18,11,179/- paid on transportation service provided by M/s Rao
Tourist service P Ltd, Gurgaon for transport of employees from and to the

factory; and

[iii] non-reversal of CENVAT credit amounting to Rs.2,17,285/- properly
while clearing the capital goods from their factory as per method prescribed
under Rule 3(5A) of CCR.

6. As regard [i] and [ii] above, I observe that the appellant ha-d availed CENVAT

credit on outdoor catering services and on transportation service which were used

by their employees.

7 The definition of input service under Rule 2(1) of CCR is as under:
“input service” means any service, -
(i) used by a provider of [output service] for providing an output service; or

(i) used by a manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products upto the place of
removal,

and includes services used in relation to modernisation, renovation or repairs of a
factory, premises of provider of output service or an office relating to such factory or
premises, advertisement or sales promotion, market research, storage upto the
place of removal, procurement of inputs, accounting, auditing, financing, recruitment
and quality control, coaching and training, computer networking, credit rating, share
registry, security, business exhibition, legal services, inward transportation of inputs
or capital goods and outward transportation upto the place of removal;

but excludes], -

e
[(BA
(a)

(b)

(C) such as those provided in relation to outdoor catering, beauty treaty ent;,
health services, cosmetic and plastic surgery, membership of a club, fp@_a:jf h agg.[ 5
fithess centre, life insurance, health insurance and travel benefits extended (tox,
employees on vacation such as Leave or Home Travel Concession, wh\e,!nug uch-
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services are used primarily for personal use or consumption of any

employee; ] '
8. From the above definition with effect from 01.04.2011, I observe that the
wordings of exclusion part is very much clear and says that if there is any service
which is used for the consumption of employees then such service cannot be
termed as “input service”. In the instant case, there is no dispute that the outdoor
catering service and transportation service were used by their employees and the
burden of such sérvice was transferred on employees. The definition is extended by
providing the inclusive as well as exclusive clauses. The exclusion clause was
effective w.e.f. 01-04-2011 and Clause (C) of the said exclusion specifically
excludes the services provided in relation to outdoor catering and transport
services, etc when such services are used primiarily for personal use or
consumption of any employees. In the instant case, the said services were used for
consumption of appellant’s employees. As such, I find no justifiable reason to allow

the credit in respect of the two disputed services

8.1 The appellant has heavily relied on the decision of M/s Hindustan Coca Cola
Beverages Pvt Ltd [2014-TIOL-2460-CESTAT Mum], wherein credit on such services
has been allowed. However, I observe that the Hon’ble Tribunal, Bangalore in case
of M/s AET Laboratories Ltd [2016 (42) S.T.R. 720 (Tri. - Bang] has taken a
different view that such credit is not eligible as the services are not covered under
the definition of “input service”. I further observe that, the while deciding the issue
in case of M/s Wipro Ltd [2018 (9) G.S.T.L. 285 (Tri. - Bang.)], The Hon’ble
Tribunal has referred the matter to Larger Bench. In the circumstances, I am bound
to follow the pfovisions as laid down in the statute. Accordingly, I uphold the

confirmation of denial of Cenvat credit and demand of interest thereon.

8.2 As regards penalty imposed, I observe that though the statutory provisions
denied taking the credit on the said services, the appellant had taken and utilized
the credit without informing the department. Further, I find that the Hon'ble
Tribunal’s had pronounced eligibility of CENVAT credit on various items. Despite th
Legislature being aware of these judgments/orders, yet it chose to restrict the
credit by changing the eligibility in 2011, by excluding these items. Hon'ble
Supreme Court has very categorically stated that “Courts cannot add words to a
statute or read words into it which are not there” {Parmeshwaran Subramani [2009
(242) ELT 162]. MOreeover, in the guise of interpretation, no intention can be
added, when intention of legislature is very clear. In vieiw of the foregoing, I agree
with the view taken by the adjudicating authority against the credit availed/utilized.

Hence, do not require any interference.

9. As regards [iii] above, I observe that the appellant had not reversed the

credit of Capital Goods as prescribed under Rule 3(5A) of CCR. H1ER g;e\l\tﬂd reads
S0 A cENTR E“'E?’,

as under: B BT AN
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5A) (a) If the capital goods, on which CENVAT credit has been taken, are removed
after being used, the manufacturer or provider of output services shall pay an
amount equal to the CENVAT Credit taken on the said capital goods reduced by the
percentage points calculated by straight line method as specified below for each
quarter of a year or part thereof from the date of taking the CENVAT Credit, namely
(i) for computers and computer peripherals :

for each quarter in the first year @ 10%

for each quarter in the second year @ 8%

for each quarter in the third year @ 5%

for each quarter in the fourth and fifth year @ 1%

(ii) for capital goods, other than computers and computer peripherals @
2.5% for each quarter :

Provided that if the amount so calculated is less than the amount equal to the duty
leviable on transaction value, the amount to be paid shall be equal to the duty
leviable on transaction value.

(b) If the capital goods are cleared as waste and scrap, the manufacturer shall pay

an amount equal to the duty leviable on transaction value
The adjudicating authority has contended that the appellant has not followed the
prescribed procedure under Rule supra, which is not disputed by the appellant. The
appellant’s contention is that the entire exercise as contended by the department is
of revenue neutral since the duty paid Would be available as credit at receiving
plant of the same company. The liability of reversal of credit on removal of capital
goods lies with the appellant as per prescribed procedure under Rule 3(5A) ibid.
Taking CENVAT credit by the receiver party‘ has no relevancy with the
payment/reversal of CENVAT credit by' the appellant. Therefore, the said argument
is not tenable. Therefore, I uphold the confirmation of reversal of amount of

CENVAT credit to Rs.2,17,285/- in this regard.

9.1 As regards penalty imposed in this regards, I do not find any merit to
interfere the same as the adjudicating authority has imposed the penalty, looking

into the facts and circumstances of the case which is correct and acceptable.

10. In view of above, it reject the appeal filed by the appellant. The appeal

stands disposed of in above terms.

(AT 4T7)

AT
o wE (3ieA)

Date: / /2018
Attested

QVM& Wy
(MohananV.V)

Superintendent,
Central GST (Appeals),
Ahmedabad.

By R.P.A.D.

To

M/s Yazaki India Pvt Ltd,

Block A (97 & 98), Shree Rajlaxmi Logistic Park,
N H 8A, Village:Ta.Bavla, Ahmedabad :
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Copy to:

The Chief Commissioner of GG ST, Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad (North).

The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
The AC/D.C, C.G.S.T Division: V, Ahmedabad (North).

I/S.fﬁﬂard File.
G.-PA.
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